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DECISION AND ORDER

DefendantHILLARY,

The Defendant is before the court charged with Criminal Contempt in the Second Degree (PL $

215.50-3). The complaint alleges that on September 18,2015 the defendant conducted business,
via a drive thru lane at the place of employment of the protected party named in a stay away
Order of Protection issued by St. Lawrence County Court Judge Hon. Jerome Richards on
February 2,2015. The Order shows an expiration date of February 1,2016.

On May 2,2078 the court received a Notice of Motion from defense counsel, with proof of
service upon the People, seeking an Order dismissing the Misdemeanor/Information as facially
insufficient. People Response was received, with proof of service upon defense counsel, on May
24,2018. At question within the Motion is the facial sufficiency of the charging instrument
pursuant to NYS CPLS 100.40.

NYS CPL $100.40 establishes, in part, that for an accusatory instrument to be facially sufficient
its contents must provide reasonable cause to believe that the defendant committed the offense
charged and (c): non-hearsay allegations of the factual part of the information and/or of any
supporting depositions establish, if true, every element of the offense charged and the
defendant's commission thereof.

The Information/Complaint filed with the court in this case establishes under
(B) UPON INFORMATION AND BELIEF:

On the above stated date, time and location the defendant did violate an order of
Protection issued to Tandy L. Cyrus (0611517S) (formerly known as Tandy
Collins) issued by the St. Lawrence County Court. The defendant did so ty going
to the place of employment of Tandy L. Cyrus; SeaComm Federal Credit Union. 

-
This information is based on the investigation of your complainant, a copy of the
order of protection, a copy of the NYS Domestic Incident Report numbered l5p-
04675, and the sworn statement of Tandy L. Cyrus....



A copy of the mentioned Order of Protection was attached to the Information/Complaint and is
attached for reference to this Order. The Order of Proteclion directs the defendant to stay away
from, 1) Home of;2) school of; 3) business of;4) place of employment of

A) Tandy Collins
B) Casey Collins
C) Aaron Collins

There is no definitive physical location/address or school or business names for 1-4 above listed
within the contents of the Order.

The Order also directs the defendant to refrain from any communication with the three (3) before
named parties. The Order provides that the defendant was advised in Court of issuance and
contents of the Order. Additionally, the Order provides that the defendant was personally served
a copy in Court. There is no contention within defense motion regarding the issuance and receipt
of the Order. What is contended is the question of rather the Order of Protection - as written and
issued, (without any physical address ofthe 1) home,2) school, 3) business of, 4) place of
employment); when attached to the pending Information/Complaint' lends to the facial
sufficiency requirement as set forth in CPL 100.40.

In People v. Bright 71 N.Y. 2d 376,382,526; the Court established rational ofadequate notice to
ensure "that no man shall be criminally responsible for conduct which he could not reasonably
understand to be proscribed".

In McCormick v. Axelrod, 59 N.Y. 2d 574,466 the Court wrote; "in order to find that contempt
has occurred in a given case it must be determined that a lawful order of the court clearly
expressing an unequivocal mandate was in effect." id p. 583

In People v. ZiIo the Court concluded that sufficiently detailing the "stay away" portion ofthe
order "would ensure that police, courts and individuals can clearly discem what acts or conduct
constitute punishable violations".

In People v. Inserra, 4 N.Y. 3d 30, the Court stated, "we must decide whether a defendant's
name on the signature line ofan order ofprotection adequately supports an allegation that the
defendant knew of the order's contents. "We hold that it does."

A protection order must meet the Bright standards for vagueness ensuring both defendant and
law enforcement clearly understand the places where that "stay away" part of the order applies.

In the matter before this court the need for clarity and specificity are compounded three-fold as
there are three named, "protected parties" with the order ofprotection in question. There is no
contention by defense counsel that the defendant received and signed a copy ofthe order. In
consideration ofthe Inserra ruling; this court unfortunately did not issue the order and as such
was not part ofthe communication between the Judge and defendant at the time ofissuance, as
such consideration can only be given to the written order on its face. Even if factual, verbal
confirmation ofthe understanding of the contents within the order were established, it do". not
change the order facially There lies within the submissions of either party nothing that



establishes a burden upon the defendant to develop a more clearly defined order. That burden is
solely the courts. The potential for the protected party (s), (times three in this case), to have a
change in home, school, business or place of employment at any time while a current order is in
force leaves the "specter ofpunishing someone unjustly for violating an order ofprotection."
(People v. Zito id,., p.22)

The fact that the "stay away" portion of the order did not list the locations and/or names ofthe
protected parties home, school, business or place of employment; (any or all ofthe three (3)
potential protected party's addresses), renders the factual allegation that the defendant knew the
location of the victim's place of employment groundless making the information facially
insuffrcient in accordance with CPL 100.40.

The Defense motion to dismiss the charge of Criminal Contempt in the Second Degree, PL
215.50(3) is granted. The forgoing constitutes the Decision and Order of the Court.

SO ORDERED,

Dated: July 11,2018

Town Justice
Potsdam Town Court



ORI No: IYY0440I3J At a term of the County Court, County of St. Lawrence i

OrderNo: 201100 at the Courthouse at 48 Court Street, Canton, State ofNew york 
I

ITIYSID No: I I

CIIINNo:, ORDERoI.PRoTECTIPN

P+ESENT| HoN. JEROME J. RICIIARDS (Not involving victims of dimcstic violenco)

, , , , , nyoutnru Offender (chegk if applicable)
PEOPLE OF THE Sfefe OF NEWTORK parr Index/Docket No. 

' '

-against. lndicGeni No.20l5-ol5 
|
I

Orai Nlcholas Hiltary : Charges: Murder 2nd 
I

I

.toqf"ndant'l.lErparte(chsckone)l
D{te of Birth: 06D811974 [lDefendant Present in (ourt

I

NOTICE: YOUR FAILURE TO OBEY THIS ORDER MAY S[IBJECT YOU TO MAI{DATORY ARREST aIo cfinTTTTaT,
PROSECUTION, WHltH MAY RESI,TLT IN YOTIR INCARCERATIoN FoR TjP TO SEVEN YEARS FoR CONTEMPT oF
CO[]RT. II'THIS IS A TEMPORARY ORDER OF PROTECTION AND YOU FAIL TO APPEAR IN COTJRT WHEN YOU
ARE REQI.iR,ED TO DO SO, TIIIS ORDER MAY BE EXTENDED IN YOUR ABSDNCE AITD CONTINUE IN EFFI,CT
T]NIU, YOU REAPPEAR IN COTJRT.

NrnnnrrnoEAfioN.

1+.1p tnq.girwthavingmade adetermination in accordanr. *imf Fio"
_ , 

. : 
, 

.. IT,IS I{EREBY OBDERED that the above-naned defendant observe the following condit
Law,

ofbehavior:

Casey Collins @OBtll 123 /197 4)
Aargn Collins @OB:02/09/04)

licenso during the period of this order. (Check all applicable boxes). NOTE: Uthis

ftlplace of om. pioyment of .Tandy Coltins, Casey Collins, Aaron Cottins
flother . Tandy Collins, Ca3ey iollins Aaron Collins

I Refrain.ftom intentionally injuring or ki-tling wit]rout jrrs1i6"u,too *e following companion anir{al(s) (pet(s)) [speci!, type(il) and, if
. .r available,hame(s)l: . 

I

[ lrncnOe.u"y *d;u , o*r"dp,i including, but not limited
lo, the following: Such surrender shall

' ' thm lsDecify dateltime:l ar

[t sp..iiy'ou". .ooditio*'dffi t".rioor,

ff lS FURTHER ORDERED that the above-naned Defendant's [cense to carry, possess, riepair, sell or
otherwise disposo ofa fuearm or 6rearms, Lirny; pursuant to Penal Law $400.00, iJhereby fl suspended or
I revoked (note: findl order cinly), and/or ! the Defendant shall remain ineligible to reclir{e a fuearm

pla.ce imme.diately, but no later

^+* l,

copyofthisformmustbesentto: NewYorkStatePolice,PistolPermitSection,state
#?2, 1220 ;N ashington Avenrie, Alhany, New,York 12226-2252.
IT'IS FT RTIIER ORDERED that this order of protection shall remain in effect

, DATEDI Ql*+r"rZ, ?ODI

E.Orrler to te serve.d by other:means

JEROMBJ,
WRENCE

(signature)

is checked, a


